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certain monthly installment payments over a five-year 
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period to satisfy a judgment of 82,065.44 plus interest. 


The Order was settled on 10 days notice pursuant to a 


memorandum and opinion of the Honorable Robert L. Carter, 


District Judge, dated October 1, 1975 and entered October 
oO, 1975. 
Statement of Issues on eal 
1. Did the record beiow contain ¢:°*‘tficient 
evidence to support the installment payment order of 


53,000 plus interest per month out of all monies received, 


to be received or which he is entitled to receive> The 


court below found that it did (A 317 - 327*); Weitnauer 
submits that the recor’) fully supports and warrants such 
order. 

2. Did federal garnishment law, 15 uSC §§ 1671- 


1677, limit the amount of installment payments ordered 
pursuant to New York Civil Practice Law and Rules § 5226? 


The court below found it did not (A 327) and Weitnauer 
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contends that holding was proper as a matter of law 


3. Did the District Court abuse its discretion 
in ordering that the installment payments commence as of 
May 1, 1975, the return date of the motion? The record 
below supports the ordering of payments as of such date 
(A 333 - A 334) and Weitnauer contends that such exercise 


of discretion was not improper as a matter of law. 


Statement of the Facts and Prior Proceedings 


Weitnauer commenced this action on March l, 1971 
based upon Annis' written personal guarantee of certain cor- 
porate obligations. After a trial at which Annis testified, 
Judge Robert L. Carter rendered an Opinion dated June 12, 
¥974 in Weitnauer's favor. On June 19, 1974 a judgment 
in the amount of $182,065.44 plus interest -was entered; 
it was entered in modified form for the same sun on Sseptem- 
ber ll, 1974. The judgment was unanimously affirmed by this 


Court on May 28, 1975 in an opinion reported at 516 F.2d 878 


As demonstrated by the Docket Entries (A 2-4), the post- 
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* Althoagh the Docket Era 1n the Appendix conclude with 
December 9, 1975, Weitnauer respectf 1lly requests that the 
Court tak 1otice of the record herein subsequent to such 
da P cluding A 1s' six applications for interim relief 
(three to this Court) pending a decision on this appeal. 
rder of Dec sr ll, 1975, this Court granted Annis' 
request for a conditional stay of the Order. That stay, 
however, is not in effect since Annis failed to comply wit 
the condition of posting @ Supersedeas bond. Accordingly, 
Annis, who has not made any of the installment payments ne 
past due, is in default of the Order and an order of th 
District Court holding him in contempt was signed and ente 
December 18, 1975. The contempt order has ? 1 delivered 
the U.S. Marshal for enforcement. Pursuant . the suggest 
of the Clerk £ this Court, the parties Stipulated on Janué 
6, 1976 that Annis' appeal from the sOontempt order would b 
argued together with this appeal, 
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the opposing affidavit of Leslie | ‘orwin late 


May 5S; i975 | 12-79), and ) the reply affi f 
ictor F vner, ate 2 . (A 80-86) f 
court bel< alsc ad re it the affida t Williar 
2 1ino (A 43-4 be torne € eral r ae T - 
eneral Cigar") describing General Cigar's holdin 


sums due Annis pursuant to a contract with him, annexed 


1 


Although * .ere is no transcript of the oral argu 
ment before Judge Carter on the cross-motion, it should 
be clear to the Court that no request for a trial or a 


hearing on oral testimony ever was made by Annis or on his 


behalf. Moreover, no request was made for additional 

time to cull evidence in opposition to the cross-motion 
prior to its submission or to file supplemencal papers or 
otherwise provide the District Court with further evidence 
on Annis' ability to make payments after submission 
of the motion on May 7, 197! Even in the affidavit 
filed in opposition to the counter-order submitted 

by Weitnauer, no claim of insufficient evidence was 
raised (A 339-343). It was t until December 9, 1975 
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There can be no question that in rendering its opinion 


) 


on the cross motion for such payments 


, the court below 


relied 


Judgment debtor is receiving or will 
receive money from any source, or is 
attempting to impede the judgment 
creditor by rendering services without 
adequate compensation, the Court shall 
order that the judgment debtor make 
Specified installment payments to the 


judgment creditor. 
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